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Unto the Right Honourable the Lords of Council and Seſſion, 


PE T Hans 


Sir WALTER MonTGoMERY-CUNNINGHAME 
of Kirktonholm and Lainſhaw, Baronet, 


Humbly fheweth, 


HAT the lands and eſtate of Lainſhaw were granted, about 

the middle of the ſixteenth century, by Hugh, the firſt 

Earl of Eglintoune, to his ſecond ſon Sir Neil Montgomery, 

whoſe ſon Sir Neil married Jean, the daughter and ſole heireſs of 

Lord Lyle. This family, therefore, being originally a branch of 

the houſe of Eglintoune, and having afterwards acquired by mar- 

riage the repreſentation of the houſe of Lyle, whoſe dignity of 

peerage, having been conferred at a time more ancient than patents 

of nobility, is underſtood to go-to-beirs whatſoever, has always been 
eſteemed as one of the moſt reſpectable families in Scotland, 


The eſtate having paſſed through a ſeries of heirs, deſcended of 
Sir Neil Montgomery and the heireſs of Lyle, and received conſi- 
derable additions, came into the perſon of the late James Montgo- 


mery of Lainſhaw as a fee- ſimple. 
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That gentleman had a very laudable anxiety» to preſerve the 


repreſentation of his family ; but at the ſame time, he did not ap- 
prove of ſuch ſtrict and rigid entails as many people in this country 
have executed, | 


He therefore made a ſettlement of his eſtate by an entail, of the 


following tenor: 
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« Be it known to all men by theſe preſents, me James Montgo- 
mery of Lainſhaw, for certain weighty cauſes and conſiderations 
me moving; and particularly, for continuing my lands and eſtate 


after mentioned, as well as theſe parts thereof which deſcended to 
me from my anceſtors, as what I have acquired myſelf, in my 


own poſterity, and in my friends and relations after named, to have 
given, granted, and diſponed, as I by theſe preſents, always with 
and under the reſervations, proviſions, declarations, and facul- 
ty after ſet down, give, grant, and diſpone to and in favour of 
myſelf, and the heirs whatſoever of my body without diviſion ; 
whom failing, to Mrs Betty Montgomery, my eldeſt ſiſter, wife 
of Capt. Alexander Montgomery-Cunninghame of Kirktonholm, 
and to the heirs whatſoever of her body without diviſion ; whom 
failing, to: Mrs Mary Montgomery, my ſecond ſiſter, and to the 
heirs whatſoever of her body without diviſion ; whom failing, to 
Mrs Margaret Montgomery, my third ſiſter, and to the heirs 
whatſoever of her body without diviſion ; whom failing, to Mrs 
Marion Montgomery, and the heirs whatſoever of her budy with- 
out diviſion ; whom all failing, to my own neareſt heirs and aſſig- 
nees whatſoever, heritably and irredeemably, the eldeſt heir-fe- 
male, and the deſcendents of her body, excluding all other heirs 
portioners, and ſucceeding always without diviſion through the 
whole courſe of the female ſucceſſion in all time coming, all and 
whole the lands and eſtate of Lainſhaw, comprehending, &c. re- 
ſerving always to Mrs Jean Maxwell, my wife, the liferent and other 
proviſions, conceived and made in her favour by my contract of 
marriage, or by any other deed or writing granted or to be grant- 
ed by me to her: As alſo, providing and declaring, as by theſe pre- 
ſens it is expreſily provided and declared, that it ſhall not be leiſome 
nor lawful to the heirs whatſoever of my body, nor to the ſaids Betty, 
Mary, Margaret, and Marion Montgomeries, my ſiſters, and the heirs 
whatſoever of their bodies, to alter, innovate, or change the foreſaid 
railzie and order of ſucceſſion, above ſpecified; or to do any act or deed, 
directij or indiretly, whereby the ſame may be any ways altered, inno- 
vated, or changed: And that the heirs whatſoever of my body, 

« and 
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« and my ſaid ſiſters, and the heirs whatſoever of their bodies, ac- 
« cording to the order above ſet down, ſhall enjoy, bruik, and pof- 
« ſeſs the lands and others before diſponed, by virtue of this pre- 
« ſent diſpoſition or ſettlement, and infeſtments, rights, and convey- 
« ances to follow thereupon, and by no other right or title whatſo- 
« ever: Providing always, that I ſhall have full power, liberty, and 
“licence, at any time of my life, or upon death-bed, to revoke, 
« recal, or reſcind theſe preſents, and to declare the ſame void and 
„ null: As alſo, to alter, innovate, or change the foreſaid deſtina- 
« tion and order of ſucceſſion above mentioned, at my pleaſure, 
« by a writing under my hand, at any time of my life,” &c. 


Mr Montgomery thus ſettled his eſtate by an entail of the moſt 
unexceptionable kind, leaving his ſucceſſors the full uſe and enjoy- 
ment of the eſtate, and even the power of diſpoſing of it for their 
neceſſary uſes and onerous cauſes ; but tying them up from gratui- 
tonſly diſappointing the predilete perſone, whom he, the giver of the 
eſtate, deltined to the enjoyment of it. 


The moderate and rational obligation he thus impoſed, could af- 
fect none of the heirs more ſtrongly or more juſtly than Mrs Eliza- 
beth Montgomery, the petitioner's mother, who was the immediate 
ſucceſſor under the entail, As there were four ſiſters, who by law 
would have ſucceeded as heirs portioners, it is plain ſhe was not her 
brother's heir at law in the whole eſtate, but only in the one-fourth 
of it. She thus derived three-fourths of the eſtate from a pure and 
immediate gift of James Montgomery ; which was a moſt onerous 
cauſe for her fulfilling the obligations of the entail, and bound her 
in a peculiar manner to comply religiouſly with the will of the 


donor. 


By an addition to the ſaid ſettlement, of this date, the aid James aug. 30. 
Montgomery declared, © That it ſhould be leiſome and lawful to e- 1766. 


« very heir-male, ſucceeding to the ſaid eſtate, by himſelf alone, and 
« to every female heir, ſucceeding to the ſaid eſtate, with the advice 
« and conſent of the two neareſt male relations, one by the father”s ſide, 
« and the other by the mother's ſide, they being of age, to call to the 
« (acceſſion any of the heirs deſcending of the body of David Mont- 
« gomery of Lainſhaw, his deceaſed father, without being reſtricted 
« to the lineal order of ſucceſſion eſtabliſhed by the foreſaid deed of 
« ſettlement, reſerving (till a power of alteration to himſelt.“ 
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Two days after, he made a variation upon this addition to his ſet- 
tlement, which appears to have proceeded from his regard for Capt. 
Cunninghame, the petitioner's father, for whom he had a particular 
eſteem, and was probably made at that gentleman's deſire. It occur- 
red, that Capt. Canninghame, who was the huſband of Mrs Eliza- 
beth Montgomery, and was well known to and confided in by the 
tailzier, might, during his life, ſupply the place of the two neareſt 
of kin, in regulating and reſtricting the power of altering the lineal 
| ſucceſſion, which, it appears, Mr Montgomery thought could never 

be ſafely lodged in a female alone. By a deed, therefore, of this 
1566. date, he declared as follows: * That it ſhall be in the power of Mrs 
« Betty Montgomery, my ſiſter, to alter the order of ſucceſſion to my 
« eſtate, under the reſtriction mentioned in the above deed, in fa- 
e your of the heirs of the body of my deceaſed father, and that with 
| « the conſent of Alexander Montgomer y-Cunninghame of Corſehill, her huſ- 
« band, dnring his life ; and that the other female heirs ſhall have it 
« jn their power to alter the order of ſucceſſion, with conſent of the \ 
« two neareſt relations, as mentioned in the above deed ; but with 
| « this explanation, that neither the next preſumptive heir for the 
* time, nor any of the deſcendents of the body of the female heir, 
t making the alteration, ſhall be counted as relations, whoſe conſent 
| * js to be required.” | 


By another deed, made the zoth of Auguſt 1766, Mr Montgomery 
diſponed his whole moveable eſtate to his ſaid eldeſt ſiſter Mrs Eliza- 
| beth Montgomery, and appointed her his ſole executrix. 


Soon afterwards James Montgomery of Lainſhaw died, and Mrs 
Elizabeth Montgomery, the petitioner's mother, ſucceeded him in 
all his heritable and moveable eſtates, in virtue of the deeds above 
ſtated. 


Your petitioner's father, Capt. Alexander Montgomery-Cunning- 
hame, was the eldeſt ſon of Sir David Cunninghame of Corſehill, 
Bart. ; but as he predeceaſed his father, he never ſucceeded to the 
title of the family. He however, after having ſerved for ſeveral 
years, firſt in the Britiſh army, and thereafter in the regiment of 
Scots Dutch, commanded by Lord Drumlanrigg, came and ſettled 
in the country, and ebtained from his father a diſpoſition of the, fa- 
mily-eſtate, upon which conſiderable debts were due to the family of 
Glaſgow. The Captain being a ſenſible active man, diſpoſed of a 
part of the property, and cleared off theſe . debts; and while he got 
a 


Mo 


2 genteel income to himſelf, he ſecured to his father a better income 
than he had ever enjoyed. In the preſent proceſs, it has -been moſt 
erroneouſly faid, that the Captain purchaſed his family-eſtate from 
Lord Glaſgow, after his marriage with your petitioner's mother. But 
your Lordſhips now ſee the fact, as it was before the Captain's mar- 
riage, and altogether independent of his connection with the family 
of Lainſhaw, or with an after- ſucceſſion, which devolved upon him 
ſome years poſterior to his marriage, by a diſpoſition in his favour by 
his aunc Mrs Anne Montgomery of Kirktonholm. Pitt. 


Mrs Anne Montgomery diſponed to the petitioner's father the 
ſmall eſtate of Kirktonholm, of about L. 70 of rent at the time, and 
now not exceeding L. 100, ſettling it by a very ſtri& entail, obliging 
him to take the name and arms of Montgomery of Kirktonholm. 
She allo diſponed to him about L. 8000 Sterling in money, which he 
was taken bound to employ upon land, and tailzie it in the ſame terms 
with Kirktonholm ; nay, he was alſo taken bound to tailzie his (un 
eſtate of Corſehill in the ſame manner; which he accordingly did. 


What was the adminiſtration of the eſtate of Lainſhaw after his 
mother ſucceeded to it, and during the life of his father, the peti- 
tioner does not with certainty know. This much he has been afſu- 
red, that as his father entertained no apprehenſion of a divided in- 
tereſt, conſiderable ſums of the Kirktonholm money were applied 
in paying debts upon the eſtate of Lainſhaw. Theſe ſums have to- 

tally diſappeared ; and whether the petitioner ſhall be ever able to 
make them effectual, now that there is a divided intereſt, will depend 
upon documents having been preſerved of their application. Had 
your petitioner's father lived, the ſame good management which re- 
covered his own family-eſtate, would probably have made Lainſhaw 
clear in its fulleſt extent; and even it that had not been the caſe, 
but parts of it had been fold, a very handſome repreſentation of the 
family would have been ſecured, the late Mr Montgomery having 
greatly increaſed the value of his eſtate, both by improvements and 
purchaſes; which accounts for his having contracted ſome debt. 


But your petitioner's father died, in the prime of his life, on the 
27th of January 1770, leaving by his wife, your petitioner's mother, 
ſeven children, five ſons and two daughters; the youngelt of whom 
did not long ſurvive him. | 


All the Captain's children were then minors. Your petitioner, 
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his eldeſt ſon, who, by the death of his grandfather Sir David, not 
long after ſucceeded to the Baronetage, being, when his father died, 


only about fifteen. 


The Captain had, ſeveral years before his death, executed a nomina- 
tion of tutors and curators to his children, in favour of Lord Auchin- 
leck, James Montgomeryof Lainſhaw, David Cunninghame his own bro- 
ther, and Mrs Elizabeth Montgomery his wife. In 1770, when he died, 
Lainſhaw was dead, David Cunninghame was abroad, and Lord Au- 
chinleck declined accepting; and thus Mrs Elizabeth Montgomery, 
the mother of the children, became their ſole tutor and curator. 


Your petitioner's eſtates of Kirktonholm and Corſehill were, to- 
gether, about L. 609: a-year, burdened with a conſiderable debt, {till 
due by his father, and affecting the eſtate, the entail not having been 
recorded till very lately, and with three years free rent of the eſtate, 

proviſions to the younger children. The Captain had indeed grant- 
ed them a bond for L. 1000 each; but as the tailzie, founded upon a 
mutual contract, allowed of no more than three years free rent, your 
petitioner reckons their proviſions only at a ſum equal to that, which 
makes about L. 300 to each, the higher proviſions being clearly re- 
duceable. His mother alſo had a jointure of L. 200 a-year. 


The eſtate of Lainſhaw yielded L. ooo a- year, and there was up- 
on it L. 7000 of heritable debt, and L. i ooo to each of the late Lain- 
ſhaw's ſiſters; who was ſo deſirous to keep up the repreſentation of 
the family, that he gave them only L. 500 each of addition to their 
original portions. The friends of both families flattered themſelves 
with hopes that, by prudent management, the debts upon the ſeveral 
eſtates to which your petitioner was heir, would be extinguithed, or 
at leaſt that he would have no other burdens upon him than ſuitable 


proviſions to the younger children. 


Mrs Flizabeth Montgomery, your petitioner's mother, herſelf the 
repreſentative of a reſpectable family, and who had been the wife of 


a gentleman of rank, to whom the had born a numerous family of 
children, and was the ſole guardian of ſix of them who ſurvived, 
entered into a ſecond _— with Mr John Beaumont, who came 
from the north of England into Scotland, upon ſchemes in the 
coal-trade, concerning which your petitioner has no buſineſs to 
inquire. Your petitioner's mother is dead. And at any rate, a 
court of juſtice ſhould not be troubled with private regrets. Your 


petitioner therefore ſhall abſtain from ſaying any thing of this 
| ; marriage. 


l 


marriage. He is now before your Lordſhips, endeavouring to ob- 
tain protection from its ruinous conſequences to him, as the repre- 
ſentative of Lainſhaw. 


Though, by her ſecond marriage, Mrs Montgomery's tutory and 
curatory ceaſed ; yet, till January 1773, ſhe continued to manage 
the petitioner's eſtate without any legal power ; and ſhe and her 
huſband thus poſſeſſed themſelves of no lets than three years rents of 
the eſtate. Your petitioner choſe as his curators, Mr Fairlie of Fairlie, 
and Mr Campbell of Treeſbank ; and while he himſelf was abroad 
with his regiment in Minorca, theſe gentlemen endeavoured to 
obtain a ſettlement with his mother, who not only retained his 
rents, but all the papers which belonged to him ; and, by the advice 
of eminent counſel, they brought an action againſt her, concluding 
for an account of her intromiſſions, delivery of the papers, repay- 
ment of the Kirktonholm money employed in paying debts on 
Lainſhaw, and reduction of a tack which ſhe had obtained from 
your petitioner's father, when on death-bed ; as alfo that the younger 
childrens proviſions ſhould be reſtricted to the ſums authoriſed by 
the entails of Kirktonholm and Corſehill. Mrs Montgomery ſuffered 
decreet in abſence to go; and after a repreſentation was given in, 
ſhe dicd before any great progreſs could be made in the action. 


During the ſubſiſtence of your petitioner's mother's ſecond mar- 
riage, Mr Beaumont, not ſatisfied with L. 1000 a- year, which Lain- 
ſhaw yielded to him, for your petitioner's mother's jointure was pre- 
ciſely equivalent to the jointure of the late Mr Montgomery's wi- 
dow, ſeems to have ſet no bounds to his lucrative views. For in 
the firſt place, farms to the value of near L. 2,500 Sterling were ſold ; 
and if the price is not ſtill in his pocket, let him tell what became of 
it. But beſides this, although, when Mrs Montgomery married 
him, the heritable debt upon Lainſhaw was only L. 7000, it was in 
the courſe of a few years increaſed to no leſs than L. 19,000. Your 
petitioner makes allowance for L. 2000 paid to Mrs Montgomery's 
liſters, after which there is the ſum of L. 10,000, over and above 
the price of the farms fold, which Mr Beaumont muſt (till have in 
caſh or ſecurities, or muſt have laid it out in ſome of his ſchemes 
and undertakings, unleſs he can account for it in a better way than 


he has hitherto done. 


Even all this was not deemed enough. But it appears, tht in- 
fluence had been uled with Mrs Montgomery to get her to ſel the 
eſtate of Lainſhaw, ſo that any reverſion there might be o the price 
might be given away by her; for the. citate was actually advertiſed 
for 
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for ſale. Your petitioner, however, believes, that notwithſtanding 
all that happened, and notwithſtanding very preſſing ſolicitations, 
your petitioner's mother did ſtil] retain ſuch a degree of affection for 


her father's family, that ſhe could not think of extinguiſhing it alto- 


| gether; and therefore, although ſhe complied in advertiſing a ſale, 
ſhe took care to keep it at ſo very high a price, that there ſhould be 


no purchaſers. 


Your petitioner has alſo tenderneſs enough for his mother, to be- 
lieve that ſhe did eſtimate the eſtate higher than its real value, and 
was not aware of the enormous extent of the burdens upon it. Per- 
haps too, amidſt the ſecrecy of the various money-tranſattions in which 
Mr Beaumont prevailed with her to engage, ſhe may have had aſſu- 
rances given her, that the large ſums which were borrowed would 
ſoon be refunded to her ſon and repreſentative. | ' 


But whatever may have been the fat, it now appears, that, in 
ſpring 17975, Mrs Montgomery being then ill ot the diſeaſe ot 
which ſhe afterwards died, within leſs than a year, being ſeparated 
from her friends and relations by the ſtate in which ſhe had chofen to 
place herſelf, - and being entirely in the hands of Mr Beaumont, and 
his adherents, —was prevailed with to execute a ſad ſeries of deeds, 
deviſed indeed with much art, to as, if poſſible, to elude the prohi- 
bition of the entail, but which, your petitioner muſt be forgiven to 


ſay, are plainly contrived fraudem facere to a molt reaſonable ſettle- 


March 25. 
1775. 


ment. 


On the 25th of March 1775, Mrs Montgomery executed a diſ- 
poſition of the eſtate of Lainſhaw, in favour of Alexander Cun- 
ninghame, her third ſon, with a power of revocation; and it is there- 
by provided and declared, that the faid Alexander Cunninghame, 
and the other heirs ſubſtitute, ſhall, by acceptance, be obliged to pay 
all her debts, and to perform all her obligations; and particularly, 
to pay the proviſions granted, or to be granted to her children, with 
conlent of her ſaid huſband: And it is further declared, that the 
diſpoſition is granted with, and under the burden of the liferent 
proviſion granted by her, in favour o. her fa d huſband. 


Though the deed itſelf does not venture to aſſign any cauſe for gi- 
ving away the eſtate from the petitioner; yet Mr Beaumont now 
pretends to aſſign one, and ſays, it was the petitioner's undutiful- 

nels 
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neſs towards his mother. But this allegation is as unwarranted as it 
is injurious. He always behaved in a moſt dutiful and proper man- 
ner; and never gave any cauſe of offence whatever. The want of 
any narrative in the deed itſelf, and ſtill more the narrative of a 
deed of revocation afterwards executed, affords the cleareſt vindica- 
tion of him. In that revocation ſhe acknowledges, that ſhe could 
impute no other fault to him, than that proceſſes had been raiſed a- 
gainſt her by his curators, while he was abroad: There had been, 
however, but one proceſs raiſed againſt her, which is that which has 
been already mentioned; and this ſurely, no reaſonable perſon could 
impute as a fault tohim. For, firſt, Though it had been improper, it 
was raiſed, not by him, but by his curators, in his minority and ab- 
ſence ; ſecondly, It was moſt neceſſary and proper, and brought up- 
on the advice of eminent counſel, 


It was further ſaid, That Mrs Montgomery took offence at arreſt- 
ments, and an inhibition raiſed againſt her. But the fact is, there ne- 
ver were any arreſtments; and though there was an inhibition exe- 
cuted in January 1775, Mrs Montgomery was then in England; and 
Mr Beaumont knows well, that it was the October following before 
either he or ſhe knew of that inhibition ; ſo that it could be no motive 


to a deed executed in March. 


A few days after executing the foreſaid diſpoſition of the 25th March 
1775, Mrs Montgomery granted a bond of proviſion to her younger 
children. She thereby provided L. 1000 Sterling to each of her two 
children by Mr Beaumont, and an annuity of L. 50 a- year till mar- 
riage, to her daughter of the firſt marriage; and further, ſeeing Capt. 
Cunninghame, her firſt huſband, had given aproviſion of L. 1000 Ster- 
ling to each of his children, which the petitioner had brought a proceſs 
for reſtricting as exorbitant, ſhe obliges her heir, in the eſtate of Lain- 
ſhaw, to make up and pay whatever ſhould be deduced or cut off 
from the proviſions to her younger ſons of the firſt marriage, in the 
event of the {aid proceſs; it being intended by her, that each of them 
ſhould have in all L. 1000 provided by their father, providing al- 
ways that the deductions ſo to be made up did not exceed L. 500 


Sterling to each. 


By the ſame bond, ſhe further provides an additional proviſion of 
L. 500 to each of her younger children of the firſt and ſecond mar- 
riages, in the event that Sir Walter, the petitioner, or any other of 

her 
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1775. 


- — — — . ͤ œÜr1N·‚5üR—— 


i 


2 * 


April 8. 
I 


( 10 ] 
her children, who ſhould be in poſſeſſion of the eſtate of Kirktonholm 


775+ and Corſchill, ſhould ſucceed to her in the eltate of Lainſhaw. 


Of equal date with this bond of proviſion to her children, ſhe grant- 
ed a bond of annuity to her huſband Mr Beaumont, by which ſhe 
bound and obliged herſelf, and her heirs, to infeft him in an annuity 
of L. 300 Sterling yearly, payable forth of the lands and eſtate of 


April 14. Lainſhaw, with annualrent and penalty for each term's annuity; upon 
777% which bond Mr Beaumont was, of this date, infeft, 


May 20. 
1775. 


On the ſame day that the bond of annuity was granted, Mrs Mont- 
gomery alſo gave to her huſband a tack of mare than a third of the 
eſtate of Lainſhaw, for his life, and five years more, at certain rents 
ſpecified for each farm, amounting in whole to L. 381: 10: 0. 


By a teſtament of this date, ſhe likewiſe appointed Mr Beaumont her 
ſole executor, and bequeathed to him her whole moveable eſtate, de- 
claring, that it ſhould be over and above the annuity provided to 
him, as before mentioned. | 


Your petitioner having returned to Scotland, upon leave of ab- 
ſence from his regiment, Mrs Montgomery took that opportunity of 
executing another deed, on 13th November 1775, by which the re- 
voked the diſpoſition to ber fon Alexander, and appointed the peti- 
tioner to ſucceed her in the eſtate of Lainſhaw. | 


By this deed, ſhe obliges your petitioner ſo ſucceeding, to pay out of 
the eſtate of Lainſhaw, to his ſecond brother L. 500, to Alexander 
his third brother L. 1500, to the three other children of the firſt mar- 
riage L. 1000 each; and to each of her two children by Mr Beaumont 
L. 1500, one half of theſe proviſions payable at the firſtterm after her 
own death, and the other at the firſt term after the death of Mr 
Beaumont, with annualrent from the terms of payment. The pro- 
viſions formerly given are revoked, except in ſo far as they may ſerve 


to ſupport thoſe given by this deed. 


But as ſhe till had it in view to ſecure the donations to her huſband, 
and the exorbitant proviſions to her younger children, which ſhe was 
reſtrained from making by her brother's entail, ſhe clogged this re- 
vocation with the following condition : “ That in caſe Sir Walter 
« Cunninghame, my eldeſt fon, or his heirs, ſhall, directly or indi- 
« rectly, challenge, or attempt to reduce or reſtrict, the proviſions con- 


„ ceived in favour of my ſaid huſband, or theſe herein conceived in 


« favour of my laid children; that, in that caſe, he the ſaid Sir Wal- 
= ne 
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„ter Cunninghame, and his heirs, ſhall forfeit all right to my ſaid 
lands andeltate of Lainſhaw, and the foreſaid diſpoſition in favour 
of Alexander Cunninghame, my third fon, ſhall take effect, as if 
the ſame had not been revoked.” 


Soon after executing this revocation, Mrs Montgomery went to 
London, with intention to have proceeded to France or Italy, for the 
recovery of her health. But her illueſs increaſed yery rapidly; and 
ſhe died within leſs than ſixty days of the date of this laſt deed. Mr 
Beaumont has alledged, that ſhe folicited and obtained from the pe- 
titioner, upon her death-bed, a promiſe not to call in quellion any 
of the ſettlements which ſhe had mage. This allegation the petition- 
er paſitively denies. She indeed wrote to your petitioner in the moſt 
earaeſt manner, as a dying parent, defiring to ſee him, and expreſſing 
great affetction for him. Your petitioner has preſerved the letter. 
He accordingly ſet out immediately from Scotland, and reached Lon- 
don before the died; but the did not mention a word to him con- 
cerning her ſetilements. And Mr Beaumont ſhould ſay nathing of 
what paſſed upon that occaſion. | | 


After Mrs Montgomery's death, your petitioner came to under- 
ſtand the milerable ſituation in which the had left the eſtate of Lain- 
ſhaw. The rent of it was but L. 1909 ; and the annuities, and annyal- 
rents of debts, and proviſions affecting it, amounted to L. 1740 
Sterling, belides L. 4000, not bearing intcreſt till Mr Beaumont's 
death, and alſo perſonal debts. 


Your Lordſhips will eaſily figure the ſevere diſappointment of 
your petitioner, a young mai of good rank, juſt come of age, who, 
after being flattered with expectations of an opulent fortune, found 
himlelf at once in very narrow circumſtances. His paternal eſtate of 


L. 600 a-year was under the ſtricteſt entail, and was burdened with 
three 
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three years rent, over and above a conſiderable debt ſtill due by his 
father; ſo that if rigorous diligence ſhould be done, he could not for 
ſome time draw a fhilling out of it for his ſupport. On the other 
hand, the eſtate of Lainſhaw was fo overloaded with debt, that if 
ſome relief could not be had of the enormous advantages obtained 
by Mr Beaumont, your petitioner would get nothing at all by the 
nominal ſucceſſion which had devolved upon him ; nay, as he did not 
know the extent of the perſonal debts, he durſt not incur a general 
repreſentation. | 


Your petitioner ſtated all the circumſtances of his unfortunate caſe 
to the moſt eminent counſel; and he was adviſed, that the extrava- 
gant donations to Mr Beaumont, and particularly his annuity, being 
contrary to the prohibition in the entail of Lainſhaw, indirectly to al- 
ter the order of ſucceſſion, would undoubtedly be ſet aſide, and that 
the proviſions to his children would be reſtricted to what the Court 
ſhould think rational, upon conſidering the circumſtances of the eſtate ; 
and he was directed to enter heir of entail and proviſion under his 
uncle's ſettlement, cum beneficio inventarii, and to bring reductions of 
the gratuitous deeds executed by his mother, contrary to the prohibi- 
tion of that entail, and in defraud of his right, 


Your petitioner accordingly brought a proceſs againſt Mr Beau- 
mont; the chief concluſions of which were, to have his annuity and 
tack ſet aſide, and that he ſhould be decerned to repeat the very large 
ſums of money borrowed upon the eſtate of Lainſhaw. Mr Beaumont 
brought a counter action, in name of his children, John and Eliza- 
beth Beaumonts, for payment of their proviſions; and your petition- 
er repeated a reduction of them. Theſe ſeveral proceſſes having been 
conjoined before the Lord Braxfield Ordinary, it was thought proper 
to proceed firſt to the diſcuſſion of the points concerning the annui- 
ty, the tack, and the childrens proviſions, which being, properly 
ſpeaking, queſtions of law, might be more ſpeedily determined than 
the other points, which were involved in fact, 


His Lordſhip, upon conſidering memorials, took theſe queſtions to 
report; and, on the 21ſt January 1778, your Lordſhips were pleaſed 
to pronounce the following interlocutor : . On report of Lord Braxfield 
« Ordinary, and having adviſed the informations given in for both parties; 
« the Lords repel the reaſons of reduction, and aſſoilzie the defenders ; and 
« remit to the Lord Ordinary to proceed accordingly, and to do as he ſhall 


« ſve cauſe.” 
ſee cauſe.” bg 
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This "cauſe being of the utmoſt 7 to your petitioner, 
your Lordſhips will eaſily forgive him for ſubmitting it to review. 


There are here three points for your Lordſhips conſideration : 1, 
Whether or not the diſpoſition to the petitioner's brother Alexander 
1 and the ſubſequent revocation in favour of the peti- 
tioner, do bar him from founding upon the prohibitory clauſe in his 
uncle's entail? ado, What is the effect of the prohibitory clauſe in 
the entail? 37io, What is the nature of the deeds now brought under 
challenge? Whether onerous, gratuitous, or partly both? And upon 
this point, your petitioner will have occaſion to treat the different 
deeds ſeparately. 


As to the firſt point, your petitioner humbly apprehends, that he 
has taken ſufficient care that no argument can be brought againſt him 
upon the diſpoſition to his brother Alexander, and the after revoca- 
tion, clogged with a clauſe, that the petitioner ſhould not challenge 
the deeds under reduction ; becauſe he does not take up the ſucceſſion 
under that revocation, which he repudiates, and aſſerts his right di- 
realy under his uncle's ſettlement; and to put the matter beyond all 
queſtion, he, by the advice of his counſel, after having raiſed the 
preſent action, did bring a reduction of the diſpoſition to Alexander, 
and has extracted a decreet of certification againſt him, fo that it is 
now ſer aſide, as if it had never exiſted. 


It may, however, be proper ſhortly to reſume what was ſtated upon 
this head in your petitioner's information, with a little additional ar- 
gument, although, at the adviſing the cauſe, this point did not ſeem 
to be of much conlequence. 


Your Lordſhips have been informed, that the reduction of Alex- 
ander's diſpoſition was not raiſed till aſter the preſent proceſs was 
commenced; lo that it might have been oppoſed, if there had been 
good ground for it, upon the allegation that your petitioner had in- 
curred the forfeiture in the revocation. But at any rate, the validity 
of the diſpoſition itſelf, even as an eventual right, might have been 
attempted to be ſupported by Alexander, had he been fo adviſed, not- 
withſtanding that no ſuppoſed forfeiture had as yet taken place, 


Neither, with ſubmiſſion, is there any ſolidity in the argument, that 
as the diſpoſition to Alexander, and alſo the revocation conſequent up- 
on it, were burdened with Mr Beaumont's annuity, Mr Beaumont, who 

was 
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was no party to the reduction of the diſpoſition, may found upon it; for 
Mr Beaumont ſurely cannot oblige Alexander Cunnipghame to main- 
tain a right which Alexander is either not able or not willing to main- 
tain, in order that a ſubſidiary right may be good to Mr Beaumont; 
and as Alexander's right is totally at an end, ſo any claim which 
Mr Beaumont might have had dependent upon it, is alſo at end. Nor 
was there any colluſion, as has been alledged, in Alexander's allow- 
ing decreet to go in the reduction; for he had every reaſen to think 
that the diſpoſition was clearly reducible ; and even if he had thought 
otherwiſe, it would neither have been improper nor colluſive to re- 
fule to co-operate. in ſupporting a deed, which was meant to elude 
the obligations of the entail, and diſappoint the right of the family, 
in favour of a ſtranger. 


But although the diſpoſition to Alexander were ſtill in exiſtence, 
your petitioner does humbly apprehend, that it would be of ao avail; 
becaule, although Mrs Montgomery had a power to alter the order 
of ſucceſſion, with the conſent of Capt. Cunninghame, her firſt 
huſband, ſhe had not the ſame power with conſent, of her ſecond 


huſband. 


For your Lordſhips will be-pleaſed to keep in mind, that the heirs- 
female of the entail of Lainſhaw are laid under the reſtriction of not 
altering the order of ſucceſſion, unleſs with the conſent of the two. 
neareſt male relations. 


Your Lordſhips then will obſerve, how far Mr Montgomery, the ma- 
ker of the entail, afterwards relaxed this reſtriction. The petitioner 
maintains it to be exceedingly clear, that he relaxed it no farther 
than to ſubſtitute Capt. Cunninghame, his intimate friend and 
companion, in place of the two neareſt male relations ; but he cer- 
tainly never intended to relax the reſtriction in favour of his ſiſter 
without any controul whatever. The words are: * It ſhall be in the 
« power of Mrs Betty Montgomery, my ſiſter, to alter the order of 
« ſucceſſion to my eſtate, under the reſtriction mentioned in the a- 
« bove deed, in favour of the heirs of the body of my deceaſed fa- 
« ther, and that with the conſent of Alexander Montgomery-Cunuingham. of 
« Corſehill, her husband, during his life,” 


Were it competent or neceſſary, the intention of this clauſe, as ex- 
plained by the petitioner, might be aſcertained by one of your Lord- 
thips number, who is a ſigning witneſs to it, and who, from the 
nearneſs of his relation to the petitioner, has, perhaps from an o- 

ver-delicacy, 
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ver-delicacy, declined judging in this cauſe. But your petitioner 
humbly apprehends, that the meaning of it is exceedingly clear. 
Mr Montgomery then faw before him his brother-in-law, Capt. 
Cunninghame, the father of his eldeſt ſiſter's children, a gentleman 
in whom he might place entire confidence. It was, therefore, very. 
proper to pay the Captain the compliment which he did. The clauſe 
of variation does not recat the former reſtriction, or ſay that his ſi- 
ſter ſhould have a power of altering the ſucceſſion by herſelf alone; 
though, in his ſettlement, when giving the power of alteration to 
an heir-male, he exprefsly ofes the words, © by himſelf alone.” So far 
from this, it is ſpecially declared, chat his ſiſter's power of alteration 
ſhalt be with the advice and conſent of her huſband, Capt. Cun- 
ninghame. And with ſubmiſſion, had not this been the meaning 
of the chuſe, Capt. Cunninghame's name would never have been 
mentioned; for his confent, during his life, was at any rate neceſla- 
ry to validate deeds executed by his wife; ſo that the only reaſon 
that can be figured for mentioning the Capeayy's name, is, that he 
was to ſtand in place of the two neareſt male relations. 


And it wilt be obſerved, that the caſe is here totally different from 
the caſes of Aton and Dowglas, quoted on the part of Mr Beaumont; 
becauſe, in both of thefe caſes, where the conſent. of certain perſons 
during their lives was required, in order to alter the order of ſuc- 
ceflion, there was no anterior reſtriction; and therefore it was found, 
that after the deceafe of thofe perſons, a reſtriction was not to be 
ſuppoſed. Whereas, in this caſe, there was an ablolute reſtriction an- 
tecedently ſtanding in force; and therefore when, by the death of 
Capt. Cunninghame, the ſpecial relaxation from it ceaſed, its original 
torce revived. 


Beſides, even if the alteration of ſucceſſion, in favour of Alex- 
ander, were valid, it would not avail Mr Beaumont ; becauſe the 
power of altering the order of ſucceſſion, is, at any rate, limited in 
favonr of the heirs of the body of David Montgomery ; and 
therefore Mrs Montgomery could not, under cover of a deed, gi- 
ving one of the detecendents the name of the ſucceſſion, beſtow 
the eſtate in realiry upon a ſtranger. She could not, for example, 
have made her ſon Alexander fiar of the eſtate of Lainſhaw, and at 
the-ſame time have granted an annuity to Mr Beaumont, equiyalent 
to the value of the eſtate. 


Laſilj, upon this head, The revocation, in favour of the petitioner, 
annulled the former nomination of Alexander; and although the pe- 
| titione- 
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titioner holds them both to be nugatory, he can plead, that the lat- 
ter is ſurely as good as the former; and as paſteriora derogant prioribus, 
ſo the nomination of Alexander was recalled by Mrs Montgomer 7 
herſelf. It is in vain to alledge, that an irritant condition is added 
to this revocation ; becauſe if that irritant condition was contrary to 
the prohibition of the entail, as the petitioner hopes to ſhew in the 
ſequel, it can have no effect whatever, and muſt be held pro non ad- 
jecta. = 0 | | 


Having thus, it is humbly hoped, ſatisfied your Lordſhips, that the 

_ diſpoſition, executed in favour of Alexander Cunninghame, mult be 

conſidered as altogether out of the queſtion, and that the petitioner 

ſtands in the full and, uncontrouled capacity of an heir of entail 

under his uncle's ſettlement ; he. ſhall now proceed to the ſecond 

point, viz. What is the effect of the prohibitory clauſe in that en- 
tail? | 5 7 


The clauſe is in the following words: “ As alſo, providing and 
*« declaring, as by theſe preſents it is expreſsly provided and decla- 
„ red, that it ſhall not be leiſome nor lawful to the heirs whatſoe- 
ver of my body, nor to the ſaids Betty, Mary, Margaret, and 
„Marion Montgomeries, my ſiſters, and the heirs whatſoever of their 
% bodies, to alter, innovate, or change the foreſaid tailzie and order 
« of ſucceſſion, above ſpecified ; or to do any att or deed, directih or 
« ;ndireftly, whereby the ſame may be any-ways altered, innovated, 
or changed,” 


An entail with ſtrict, prohibitory, irritant, and reſolative clauſes, 
is no doubt an unfavourable ſettlement; and therefore it, upon 
all occaſions, very juſtly receives the ſtricteſt interpretation. But ſuch 
an entail as this which is now before your Lordſhips is entitled to 
the moſt favourable conſtruction, becauſe it is a moſt rational and 
mild entail, leaving the heirs that credit, and that free adminiſtra- 
tion, which every man of property ought naturally to have. The 
only reſtriction in this entail, is, that no heir ſhall have it in his 
power to alter the order of ſucceſſion. At the ſame time, there is a 
very wile and fair proviſo, that if the heir at the time, and the two 
neareſt male relations, ſhall be of opinion that there thould be an al- 
teration of the ſucceſſion, they ſhall be at liberty to make it. In 
ſhort, a power is thus veſted in the heir for the time, with the aſſiſt- 
ance of a council of the family, to prevent an improper perſon from 


ſucceeding. 


If 


1 
If it can be ſhewn to your Lordſhips, that the law and practice of 
this country has already affixed a certain meaning and interpreta- 
tion to ſuch a clauſe as that now in queſtion, and declared that it im- 
ports a prohibition of gratuitous deeds; this would ſuperſede all 
diſquiſitions, as to the effect which it ought here to have; for the tail- 
zier muſt be preſumed to uſe it in its full legal ſenſe, | 


And that the clauſe in queſtion is of a ſettled ſtyle, the meaning 
and interpretation of which is eſtabliſhed both by authorities and 
precedents, the petitioner, with all deference, cannot doubt, when 
he looks into our law-books. 


Erſkine lays down the law, upon this point, in very clear and 
diſtin terms: Entails,” ſays he, © containing prohibitory clauſes, 
have a ſtronger effect than ſimple deſtinations. Theſe prohibitions 
* are all calculated for preſerving the ſucceſſion to that order of heirs 
*« which was deviſed by the maker; ſometimes the clauſe is expreſ- 
«« ſed in general terms, that the heirs of entail, ſucceeding to the 
lands, ſhall do no deed by which the courſe of ſucceſſion ſhall be innova- 
*« zed; and ſometimes it is more particular, that it ſhall not be lawful 
* to any of theſe heirs to contract debt or alienate the lands. By en- 
* tails of this kind, the heirs ſucceeding are effe/tually barred from 
« granting gratuitous deeds, to the prejudice of the jubſlitutes who are to 
« tucceed after them; for a proper right of credit, is, by theſe pro- 
* hibirions, created to the ſubſtitutes, who conſequently may, in the 
character of creditors, ſet aſide ſuch gratuitous deeds, on the 
« ſtatute 1621, to be hereafter explained.” Erſk. Inſt. B. 3. tit. 
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The petitioner ſhall only juſt refer to the other authorities rela- 
tive to this point. Durie's Reaſoning, in collecting the caſe of Sharp 
contra Sharp, January 14th 1631. Mack. Inſt. B. 3. tit. 8. 5 16. 
Stair Inſt. B. 2. tit. 3. 5 59. Dirl. Doubts, voce Tailzie, Q. 4 
and Stewart's anſwers. Stair, Binny contra Binny, January a8th 
1668. And Drummond contra Druinmond, February 3d 1674. Foun- 
tainhall, 28th January and 18th July 1687, Earl of Callender contra 
Lord John Hamilton. Fac. Col. Vol. III. Lockhart contra Lockharts, 
17th January 1761. The laſt cafe, particularly, is a ſtrong one, the 
defenders being in the moſt favourable circumſtances. It was an ac- 
tion at the inſtance of a collateral heir cf entail, upon a prohibition, 
not quite ſo ſtrongly worded as that in the preſent caſe, for reſtrict- 
ing proviſions given by a father, in his contract of marriage, to his 
own 
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own daughters; which action was ſuſtained, and a proof allowed for 
inſtructing the exorbitancy of the proviſions. | 


Why then, with great ſubmiſſion, ſhould there be any difficulty in 
admitting. that the prohibitory clauſe in this entail ſtrikes againſt all 
gratuitous deeds executed to the prejudice of the heirs of tailzie ? 
When the maker of an entail has deviled it upon ſuch liberal princi- 
ples as thoſe upon which Mr Montgomery framed his ſettlement, any 
clauſe in it ſurely ought to receive at leaſt as favourable a conſtruction 
as has been put upon it in other caſes. 


It has been ſaid, that giving away the eſtate itſelf, or a part of it, 
gratuitouſly, would be contrary to the prohibition ; but that doing 
any other gratuitous deed muſt not be ſo underſtood. But if fo, 
what is the meaning or uſe of the word indiretly in the prohibitory 
clauſe ? Giving away the eſtate would be direchj altering the ſucceſ- 
ſion ; and therefore the words, “or to do any act or deed, directly 
« or indirectly, whereby the ſame may be any-wiſe altered,” 
muſt mean ſomething more. 


The queſtion here falls to be conſidered, as if it were between the 
giver of the eſtate, and the perſon upon whom he was pleaſed to be- 
ſtow it. Mr Beaumont here only repreſents Mrs Montgomery; and 
holding his right as gratuitous, the plea as to the import of the 
tailzie, is not a bit better in his mouth than it would have been in 
her's. Let it be ſuppoſed, that Mr Montgomery's ſettlement had 
been irrevokable, and the queſtion had occurred in his lifetime be- 
tween him and Mrs Montgomery, his heir, Whether ſhe could grant 
gratuitous bonds to the value of the eſtate, fo as to elude the prohibi- 
tion againſt altering the order of ſucceſſion ? how would this que- 
{tion have been determined? 


Let the clauſe be taken in the preciſe terms of it, and the petition- 
er contends, that it imports a clear obligation to tranſmit the ſucceſ- 
{ſion to him as heir of entail; and a moſt onerous obligation it is, 
the eſtate itſelf being the conſideration given for it. Without deſiring, 
therefore, any extenſion of the tailzie, the petitioner deſires only 
that protection which the law gives to every obligation. This is one 
of the moſt ſacred and unalterable of all principles, and is fo ſtrong- 
ly founded in common ſenſe, that it never can be overturned. An 
onerous creditor, or purchaſer, may hold a right, even though the 
granter acted in defraud of ſome other obligation when he granted 
the right to him; becaule he is no party to the fraud, and gave va- 
luc for all he got. But the receiver of a gratuitous right mult ſtand 

in 
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in the place of the granter. For if he was not particeps fraudis in ta- 
king the right, he will be particeps by holding it after it is challenged. 


It is an eſtabliſhed principle of law, that all gratuitous deeds, 
which impede the performance of a prior onerous obligation, are 
preſumed to be in defraud of it, and are therefore reducible upon 
the act 1621, that ſalutary ſtatute by which ſo much ſecurity is given 
to onerous creditors againſt frauds, however artfully diſguiſed. 


And ſurely there is here, upon the one hand, a moſt onerous obli- 
gation not to alter the order of ſucceſſion of the eſtate of Lainſhaw. 
If, therefore, upon the other hand, there can be ſhewn a gratuitous 
deed, which does in effect hinder the due courſe of ſucceſſion of that 
eſtate, it muſt, with ſubmiſſion, fall under the true meaning and in- 
tendment of the prohibitory clauſe. 


In the caſe of mutual tailzies, it is underſtood to be a ſettled 
point, that, in conſequence of the obligation not to alter the order of 
ſucceſſion, the heir is not liable upon gratuitous deeds. Your peti- 
tioner humbly apprehends, that there is the ſame reaſon for holding, 
that an heir ſhould not be liable for gratuitous debts, in the caſe of 
an entail ſuch as the preſent, containing a prohibition to alter the 
order of ſucceſſion ; nay, your petitioner cannot help thinking, 
that the doctrine ſhould hold a fortiori in ſuch a caſe as this, where 
all the advantages are upon one fide, where an eſtate was truly given, 
and where there was no other guid pro quo than a faithful compliance 
with the will of the donor. 


When a man obliges himſelf, in his contract of marriage, to pro- 
vide the ſucceſſion of his eſtate to the heir of the marriage, the im- 
plied prohibition not to alter the ſucceſſion, is clearly held to be a 
ground for reducing all gratuitous. deeds that might diminiſh that 
ſucceſſion. And, with great ſubmiſſion, it does not occur why the 
expreſs prohibition in the preſent, ſettlement ſhould not have the 
ſame effect. The obligation here, as already often ſaid, was perfect- 
ly onerous. Gratuitous deeds are held to be in defraud of the obli- 
gation to tranſmit the ſucceſſion in the one caſe; they mult be held 
to be equally in defraud in the other caſe. 


It has been much inſiſted on, that the prohibitory clauſe in this en- 
tail would not have hindered Mrs Montgomery to ſell the eſtate, and 
give away the price to any perſon whom ſhe pleaſed. 


As 
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As your petitioner is humbly endeavouring to aſcertain the true 
meaning and intendment of this clauſe, with a view to apply it to 
the deeds now under challenge, he begs leave to obſerve, that in tact 
the eſtate is not ſold, but is ſtill in medio; and there is therefore no 
interpoſed onerous tranſaction of which the defenders can pretend 
to avail themſelves. The queſtion now before your Lordſhips is, 
Whether gratuitous deeds ſhall directly and immediately affect the e- 
ſtate. 


Your petitioner, however, does, with all deference, diſpute the 
propoſition, that the prohibitory clauſe in this entail would not have 
prevented Mrs Montgomery, or any other heir of entail, from diſ- 
appointing the ſucceſſion, and defrauding the heir, by ſelling the e- 
ſtate, and making a preſent of the price to a ſtranger. Such a de- 
vice, your petitioner does ſay, would be very plainly and groſsly frau- 
dulent; and it cannot be ſuppoſed that a court of law would coun- 
tenance ſuch a fraud. The ſale would no doubt be good; but the 
gift of the price could not be made effectual without a maniteſt breach 
of faith. An obligation to tranſmit the ſucceſſion of an eſtate to a 
certain ſeries of heirs, without any clauſe irritating onerous rights, is 
in itſelf no- wiſe unfavourable ; but even in the caſe of an unfavour- 
able obligation, acts plainly in defraud of it will not be ſuſtained. 


In the caſe of Carlourie, referred to in the defenders information, 
nothing appears to have been determined, but that the heir of entail, 
notwithſtanding a prohibition to alter the ſucceſſion, had a power to 
ſell. And in a fimilar caſe, the heirs of railzie of Agnes Campbell, a- 
gainſt the 1 of Provoſt Wightman, 179th June 1746, col- 
lected by Falconer, it was admitted in the argument for the detend- 
ers, the purchaſers of the eſtate, that an alienation of the price to o- 
ther heirs might be challenged. Indeed, the defenders, in that caſe, 
though oppoſing a ſtrict and rigorous interpretation of the tailzie, 
ſtated the law exactly as your petitioner does in this caſe. For it is 
thus pleaded for them by a very able lawyer, afterwards one of your 
Lordihips number: There is nothing better eſtabliſhed in our law 


than the diſtinction betwixt a prohibition to alienate or contract 


debt, and to alter the ſucceſſion ; which laſt ſtrikes only againſt gratui- 
„% tous, not onerous deeds. Stair, p. 220, near the end; Dirleton, 
« word Tailzie, queſtion 4th ; Stewart on that place. Such tailzies 
* containing only a prohibition of altering, are ordinary, and arc 
« the moſt reaſonable ; and in thele caſes a ſale, or contraction of debt, 
« js no infringement, fince the ſubject is only tailzied to the heir ſo 
long as it exil!s. Indeed, if the ſale were fraudulently made to give 


* away 


Mo 


« away the price to other heirs, the alienation of the price might be quar- 
« yelled, but the onerous purchaſer would be fate. 


But, as has been already obſerved, your petitioner, the heir of 
Lainſhaw, is not at preſent demanding repetition of the price of the 
whole or any part of that eſtate. He is cerrans de damno evitando, 
endeavouring to prevent a gratuitous deer] from taking effect againſt 
him, contrary to the prohibition of the entail, 


Were the interpretation for which Mr Beaumont contends, to be put 
upon this clauſe, it would truly be rendering it of no effect whatever; 
a mode of interpretation which your Lordihips will certainly not be 
inclined to adopt: and therefore your petitioner hopes, that he may 
be allowed to hold it as a certain propoſition, that there is here ſome 
obligation, leſs or more, clearly impoſed upon the heir of entail. This 
makes the preſent caſe entirely different from that of Edmonſtone of 
Duntreath, as decided in the Houſe of Lords; where the queſtion 
was not as to the meaning of an obligation, in a queſtion between the 
inſtitute and the heir of entail of Duntreath, but whether there was 
any obligation upon the inſtitute ; and as there were no words expretsly 
binding the inſtitute, that Moſt Honourable Houſe decreed that he 
was not bound. Their judgement, which was pronounced t 5th A- 
pril 1771, clearly expreſſes what your petitioner has now {tated : 
« It is hereby declared, that the appellant, being fiar or diſponee, 
« and not an heir of tailzie, ought not, by implication from other 
parts of the deed of entail, to be conſtrued within the prohibitory, 
« jrritant, and reſolutive clauſes, laid only upon the heirs of tailzie.” 


In the preſent caſe, zhere are words binding upon Mrs Montgome- 
ry. Your petitioner is not inſiſting that ſhe ſhould be conſtrued by 
implication, as within the prohibitory clauſe ; for the prohibitory clauſe 
in the entail of the eſtate of Lainſhaw does expreſsly apply to her; 
and the diſpute between the contending parties here, is, Whether the 
words of this prohibitory clauſe ſhall be interpreted to have a mean- 
ing, or to have no meaning at all, 


Beſides, in the caſe of Duntreath, the entail was one of the ſtrict- 
eſt kind, prohibiting alienation or contraction of debt, with irritanr 
and reſolutive clauſes; and if the inſtitute was affected by the tailzie 
at all, he muſt have been fettered in the cloſeſt manner. It was 
therefore a deed of the moſt unfavourable kind, upon which the nar- 
roweſt conſtruction ſhould be put. 


F Your 
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Farther, there was this very material difference between the caſe 
of Duntreath and the preſent caſe, that in the caſe of Duntreath o- 
nerous creditors of the inſtitute might have been cut out of their 
payment, had the inſtitute been found included within the prohibitory, 
irritant, and reſolutive clauſes; whereas, in this caſe, the queſtion 
is ſimply and ſolely between beirs, in which it is admitted, that the 
intereſt of no onerous creditor whatever can have the moſt remote 
concern. In the Caſe given in to the Houſe of Lords for Archibald 
Edmondſtone, Eſq; the inſtitute and appellant, it is thus argued: 
% The merits are the ſame, whether the queſtion be between the no- 
% minatim diſponee and an heir ſubſtitute, or between a creditor 
© of the nominatim diſponee; and an heir ſubſtitute; for if the 
« clauſes apply to, and bind the diſponee, of conſequence they ex- 
« clude his creditors ;, and, on the contrary, if the creditors can be 
let in, it muſt be by ſhewing that their debtor, the diſponee, was 
« not bound.” It is ſubmitted to your Lordſhips, that this argu- 
ment does not at all apply to the preſent caſe ; where the queſtion 
is not, whether a prohibition. ſhould be underſtood to apply to a cer- 
tain perſon, but what is the import of a prohibition admitted to 
apply ; nor is a queſtion. between the intereſt, either immediate or 
conſequential, of any onerous. creditor and an heir of entail; but 
merely between two heirs of entail, or, which is the ſame thing, be- 
tween one heir of entail, and the gratuitous diſponee of another; 
for this muſt be taken for granted in conſidering this point. 


The petitioner therefore hopes, that the defenders will not again 
mention the judgement in the caſe of Duntreath, as at all applicable 
to the preſent caſe. For your Lord(hips ſee, that, upon a deliberate 
compariſon of them, there is not the leaſt {imilarity ; and indeed your 
petitioner was well warranted, in. believing that the caſe of Duntreath 
was no infringement upon the principle of the law of Scotland, ſo ge- 
nerally underſtood, that a prohibition, directly or indirectly, to 
alter the order of ſucceſſion, is effectual to prevent gratuitous. deeds 
to the prejudice of the heir; becauſe the judgment in the caſe ot 
Duntreach was very well known to the bar here, and had been pro- 
nounced ſeveral years before your petitioner obtained the cleareſt, 
and moſt poſitive opinions of very eminent counſel, that the an- 


nuity to Mr Beaumont being a donation, or gratuitous. deed, was 


contrary to the prohibition of the entail of Lainſhaw, and therefore 
reducible. 4 | 


Your petitioner therefore humbly flatters himſelf, that the good 
old diſtinction between queſtions where onerous creditors are con- 
' cerned, 
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cerned, and queſtions merely between the heirs of an entail, will 
be found to be as firm as ever; and that as in the former caſe there 
is the ſtricteſt interpretation of words; ſo in the latter caſe, which 
is the caſe at preſent, a liberal interpretation will be given, ut vo- 
luntas teſtatoris plenum ſortiatur eſfectum. 


The petitioner ſhall now proceed to the zhird point, viz. What 
is the nature of the deeds now brought under challenge, whether 
onerous or gratuitous, or partly both? For, in ſo far as he can ſa- 
tisfy your Lordſhips that the deeds under challenge are gratuitous, 
he truſts that your Lordſhips, upon a juſt and fair interpretation 
of the prohibitory clauſe in the entail, will ſet them aſide. 


And firſt, as to the capital article under reduction, viz. the large 
annuity of no leſs than L. 300 a-year granted to Mr Beaumont. 


In your petitioner's information, it is very ably argued, that there 
is no obligation whatever on a wife to provide for a huſband after 
the marriage is diſſolved by death. This doctrine is there enforced 
by moſt reſpectable authorities and precedents in the law of this 
country ; and it is peculiarly pointed out, that where a mean man 
has got himſelf married to a woman of ſuperior rank, which is truly 
contra- bonos mores, being an offenſive outrage againſt the decent di- 
ſtinctions in civilized ſociety, no countenance ſhould be given to ſo 
improper an union; and only the ſtrict legal rights of a huſband 
ſhould be allowed. 


In the Roman law, a proper difference between proviſions by a 
huſband to a wife, and proviſions by a wife to a huſband, was well 
underſtood. ** Si uxor mar ito aunuum.verſa vice præſliterit reſtituetur ei hoc 
« ex poterit vindicare id quod exſtat : Credo poterit et condicere, in quantum 
« locupletior fatlus eſt, quia non tam ſolemne eſt aunuum quoad maritus uxori 
« pendit, et quod uxor marito præſtat; imo incongruens eſi, et contra ſexus 
% naturam. L. 33 Dig. De donat inter vir. et ux. 


It is very true, that, both. by the civil law and our own law, an 
aliment may be left to a huſband out of his wite's eſtates, in caſe he 
is in indigent circumſtances. But Mr Beaumont 1s not pleading 
poverty here. For although he is pleaſed: gravely to tell your Lord- 
ſhips, that © whatever his ſituation may have been before he man- 
«« ried the purſuer's mother, he has not tound any aleration 20 the better 

© ſince 


by — —— ere 1 — — = — — 
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« ſince that time, but much the reverſe; he, nevertheleſs, does 


not ſeem quite inclined to have it thought, that he 1s yet a perſon 
of inconſiderable fortune. And here indeed his counſel, however 


| ingenious and ſhrewd, ſeems to have been a little puzzled, not 


knowing very well whether it would be better for his client to re- 
preſent him as a rich, or as a poor man. Your Lordſhips there- 
fore will conſider this queſtion, as quite diſtinct from a queſtion of 
aliment. | 


A proviſion may indeed be made by a ſpouſe in favour of her 
huſband, in a contract of marriage. But with great ſubmiſſion, that 
is quite a different thing from what is now under the conſideration 


of your Lordſhips. A contract of marriage is an onerous and irre- 


vokable deed: The marriage itſelf dat cauſam contractui. But the 
deed under challenge is a mere grant in favour of the huſband, a 
pure donation for love and favour, though the framer of it has affec- 
ted to throw in conſiderations of Mr Beaumont's ** attention to the 
affairs of the donor's family and eſlate, and his attendance on her, to 
« his great loſs in his own private affairs.” 


The jus mariti, and the courteſy of Scotland, were mentioned as 
evidence that our law recognizes a proviſion to a huſband out of his 
wife's eſtate in the fulleſt manner. But your petitioner does be 
leave to deny the conſequence drawn from theſe premiſſes. For the 
jus mariti is in reality nothing more than the power of admini- 
ſtration of the goods in communion ; and nothing is better eflabliſh- 
ed than that the courteſy of Scotland belongs not to the huſband of 
an heireſs, but to the father of an heir. 


It may perhaps appear, that there is rather too much ſubtlety in 
the argument in general upon this ſubject ; and therefore the peti- 
tioner ſhall not dwell any longer upon it, eſpecially as it will appear 
very completely from the record of his information. But he truſts, 
that your Lordſhips will not be of opinion that there is any ſubtlet 
in the argument, that Mr Beaumont has already had a very — 
proviſion out of the eſtate of Lainſhaw, much more ample than he 
ever could have had in a contract of marriage deliberately ex- 
ecuted. * 


Your Lordſhips will be pleaſed to conſider, that Mr Beaumont 
got by his marriage, during the time of its ſubſiſtence, the rents of 
the eſtate of Lainſhaw, and the profits of his wife's jointure, as alſo 


the 
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the profits of the tack, which ſhe got from her huſband upon death- 
bed. He got alſo the Lady's whole perſonal eſtate, which ſhe had at 
her marriage, and by her teſtament ſhe bequeathed to him all her 
moveable eſtate; ſo that he got the third of the goods in com- 
munion, which would have otherwiſe gone to your petitioner and 


the other children. 


But what is of (till greater conſequence, and will no doubt be very 
attentively conſidered by your Lordſhips, before you fix, by a final 
judgment, this large annuity ; it cannot be denied by Mr Beaumont, 
that about L. 2500, the price of lands fold, and L. 10,000, borrowed 
upon the eſtate of Lainſhaw during the marriage, came into his 
hands. It is impoſſible to believe, that all this money, over and 
above all the other annual incomes, was fairly ſpent in the main- 
tenance of Mrs Montgomery's family, and the education of her 
children. If Mr Beaumont has diſſipated this money, he has then 
had it, and he cannot be allowed to plead any claim for an additional 
proviſion, - If he ſtill has it either in caſh or ſecurities, or has employ- 
ed it upon ſome of thoſe coal- adventures, of which there is ſo much 
ſaid, he has ſtill leſs reaſon in his demand of L. 300 out of the 
wreck of that eſtate, which ſhould have been a noble inheritance to 
your petitioner. Mr Beaumont has objected, that it is not fair in the 
petitioner to ſtate to his debit, in the preſent argument, the money 
borrowed on the eſtate of Lainſhaw during his marriage, while a 
concluſion of his ſummons for repetition of that very money re- 
mains to be brought forward. But the truth is, that your petitioner 
had, from the opinions of his counſel, ſo full a confidence that both 
law and juſtice would at any rate reduce Mr Beaumont's annuity, 
that he was in haſte to get that concluſion of his ſummons deter- 
mined, in order that he might ſee what was poſſible to be done, to 
preſerve the ancient inheritance of Lainſhaw, which was every year 
becoming more ruinous, from the accumulation of debts of various 
ſorts; and he will allo plainly ſpeak out, that however ſtrong his 
belief was, and ſtill is, that the large ſums of money borrowed upon 
Lainſhaw were for Mr Beaumont's benefit, he had not very ſan- 
guine expectations of being able to recover the whole of that money. 
But now that the cauſe has received that judgment, which is now 
humbly ſubmitted to review, and a ranking and ſale of the eſtate is 
actually brought into Court by ſome of the heritable creditors, one 
of whom was Mr Beaumont's copartner in buſineſs; he is very wil- 
ling that the concluſions of his ſummons for repetition of the large 


ſams of money borrowed upon Lainſhaw, ſhould be conſidered at one 
and 
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und the ſame time with the reduction of Mr Beaumont's annuity ; 
ſuppoſing your Lordſhips not to be ſatisfied that the annuity is at 
any rate ſuch a gratuitous deed as falls under the prohibition in the 
entail. 


And what your petitioner humbly conſiders to be of the utmoſt im- 
portance, is the circumſtances of the eſtate of Lainſhaw, which 
have not as yet been ſufficiently under the view of your Lordſhips; 
for as the eſtate, miſerably ruined as it is, ſtill exiſts, and is till 
guarded by the late Mr Montgomery's deed of entail, whatever in- 
terpretation it ſhall receive, your petitioner cannot allow himſelf to 
doubt, but that if your Lordſhips were undeniably ſatisfied that the 
gratuitous burdens impoſed upon this eſtate, would, if permitted to 
be effectual, more than exhauſt it, a very different judgment would 
be formed from that of which he finds himſelf under the neceſlity of 
complaining. | 1 


No the preſent rent of the eſtate, according to a rental in pro- 


ceſs, atteſted by the factor, and certified to be a juſt one, amounts 


only to L. 1005: 14: 5. In this rental is included the policy and 
parks about the manſion-houſe; and there is no deduction ſtated for 
feu-duties, miniſters ſtipends, public burdens, or expence of manage- 


The only material objection made by the defender to this rental is, 
that the parks about the houſe are under-rated. The rent ſtated for 
them in the rental, amounts to about L. 114. But the defender ſays, 
they are worth more than L. 250; and that he has a valuation of 
them by farmers at L. 300. This valuation, however, he has not 
thought fit to produce. The rent ſtated is the rent truly got for 
them laſt year, when they were ſet partly for tillage, and partly in 
graſs; and no part of them was in the purſuer's natural poſſeſſion, 
as has been inſinuated. The factor ſays, that if they were ſet in a 
nineteen years tack, they might give ſomething more, but that it 
would not be much; ſo that if L. 3o or L. 40 is added on this ac- 
count, it is all that can be juſtly ſappoled. 


It was hkewiſe ſaid, that one Wyllie's poſſeſſion, ſtated at L. 4: 108. 
ought to be L. ro. But the factor avers, that the rent of this poſ- 
ſeſſion is juſtly ſtated. There were alſo ſome ſmall poſſeſſions which 
were waſte, and therefore no rent was ſtated for them; but the 

rent 
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rent of them altogether, when ſet, was but L. 16, and one of them 
a lint- mill, once rented at L. 4, is now totally ruinous. 


But any ſmall] additions that might poſſibly be made to the rent, 
either upon the parks, or by the waſte poſſeſſions being ſer, will be 
much more than compenſated by the teu-duties, which amount to 
L. 16 Sterling, beſides miniſters ſtipends, and public burdens, which 
come to about L. 35. 


If. indeed, the tack which the defender got ſrom Mrs Montgomery 
were reduced, about L. 100 Sterling might be added to the rental, 
as the lands in his tack would preſently yield ſo much more than the 
rent which the defender preſently pays; but this cannot be ſtated 
while his tack ſtands. The rent of the eſtate, therefore, is at preſent 
_ juſtly ſtated at L. ooo, though, if the defender's tack is reduced, it 
will be L. 100 more. | 

The petitioner ſhall next exhibit a fair ſtate of the burdens upon the 
eſtate of Lainſhaw : 


The debts heritably ſecured on the eſtate, amount to 
L. 30,000 ; but there is a bond of relief for L. 11,000; 
ſo that the heritable debt ſhall only be ſtated at 


L. 19,000, the intereſt whereof is - - L. 950 o 0 
A liferent- annuĩty to the widow of James Montgo- 
mery of Lainſhaw - - bk 200 0 o 
Another life-annuity, granted by. James Montgo- 
mery, of 3 - - - 25 0 0 
A life- annuity, granted by Mrs Montgomery for mo- 
ney advanced, of 5 - - - 50 0 0 
Several ſinall life-annuities, amounting together to 15 © © 
Proviſions to five children of the firſt marriage, 
L. 5000, to two children of the ſecond marriage, 
L. 3200, in all L. 8600, one half payable at the firſt term 
after Mrs Montgomery's death, and the other at the firſt 
term after Mr Beaumont's, with intereſt from the re- 
ſpective terms of payment. Intereſt of the half already 
due, is 83 r 200 0 o 
Add public burdens and feu- duties, at leaſt 8 
Total annual burdens, excluſive of Mr Beaumont's 
annuity - 8 . 1485 0 o 
Mr Beaumont's annuity is - - - 300 0 o 


Total annual burdens, including Mr Beaumont's 
annuity 8 1 F £ L. 1785 o © 
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Thus, independent of Mr Beaumont's annuity, the annual burdens 
upon the eſtate exceed the annual income of it by about L. 485, and, 
including the annuity, the exceſs is no leſs than L. 785. Beſides all 
which, the eſtate is farther liable for Mrs Montgomery's perſonal 
debts, if not paid out of her executry ; for any heritable debts that 
may not yet have appeared ; for L. 4000 of childrens proviſions, 
not payable nor bearing intereſt till Mr Beaumont's death; and for 
ſeveral thouſand pounds of the Kirktonholm money, which the heirs 
of entail of Kirktonholm, it is believed, may claim out of this eſtate. 


The more this unhappy ſubject is conſidered, the more unjuſt muſt 
this bond of annuity appear ; and as your Lordſhips will have a 
ſtronger impreſſion of this, by ſeeing it ſtated in figures, the petition- 
er apprehends, that he cannot do better, than preſent the Court 
with different views of it in that mode. | 


Suppoſing the certified rental to be the rule, the price of the e- 
ſtate, at twenty-ſeven years purchaſe, would be no more than L. 27, ooo. 


But let L. 100 be added, as the ſurplus rent upon Mr Beaumont's 
tack, and ſay L. 50 to ſupply every deficiency that can be objected 
to the rental, the total will be L. 1150 ; which is undoubtedly more 
than what would be the amount of the neat rent, deducing feu-du- 
ties, and ſtipend, &c. which amount to upwards of L. 45 Sterling. 
In truth, deducing theſe, the rent cannot juſtly be computed at above 
L. 1100, making every allowance for the chance of riſe, and ſuppo- 
ling Mr Beaumont's tack ſet aſide. However, to avoid all cavil, the 


rent is here ſtated at L. 11 50. 


At this rent, the value of the eſtate, at twenty-ſeven years purchaſe, 
is L. 31,050, at thirty years purchaſe, L. 34,500. | 


Let it be conſidered, then, how the price of the eſtate would be ex- 
hauſted, without leaving any thing whatever to the petitioner, the 
heir and repreſentative of the family. 


Suppoſe the eſtate comes to be ſold by the judicial fale now depen- 
ding, at Martinmas 1779, and that it then ſells at twenty-ſeven years 


purchaſe, the reſult would be 


Price 
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Price — - - - L. 31,050 © o 
Heritable debts, principel - L. 19,000 0 © | 
Surplus of annualrents and annuities, 
above rents may be reckoned, onan 
average, at leaſt L. 740 a year, e- 
ſpecially if allowance is made for 
public burdens and expence of ma- 
nagement ; inde for 4 years, inclu- 
ding intereſt on ſome of the annui- 
ties, which the bonds bear, about 3000 o o 
Expence of the ſale, about 1000 o o 


— L. 23,000 o o 


| : | L. So o © o 
To anſwer Mrs Montgomery's annui- 
ty of L. 200, to be — by aw: 
chaſer -= 4000 0 © 
To anſwer L. 90 per annum of other | 44 a! 
annuities - EY Boot KOT Se. | | 
1 L. 5800 0 © 


To be drawn by younger children 
in part of L. 4000, payable at Mrs 
Montgomery's death - -— 2250 0 0 


So that L. 1750 of the firſt moiety of the childrens proviſions can- 
not be paid till the annuitants die out. Let it next be ſuppoſed, 
that Mrs Montgomery, and the ſinall annuitants, die at the end 
of ten years, the L. 5800 retained for them will then come to be 
divided, and the claims upon it will be 


Remainingunpaidof the firſt many of the younger chil- 


drens proviſions - L. 1750 0 o 
. Intereſt thereof for ten years - - - 875 0 o 
; Mr Beaumont's bygone annuity for ten years, bearing 
intereſt yearly, will at leaſt amount to - 3500 0 0 
Sum L. 6125 o * 


Which does more than exhauſt the L. 5800, and leaves nothing to 
pay Mr Beaumont's annuities in time coming, or the L. 4000 pay- 
able to the younger children at his death, 


H Even 
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Eyen if the eſtate ſhould ſell at thirty years purchaſe, ſtill nothing 
would be left to the heir, Which will appear as follows: 


Price at thirty years purchaſe - #1. re 34500 0 o 
Heritable debts, bygones, and expence 
of ſale as above r L. 23000 o o 


To be retained for Mrs Montgome- 
ry's annuity, and other ſmall annu- 
ities, as above - - — 3800 o o 
- * L. 28,800 0 0 


— 
— — 
— 


Remains L. 5500 o o 


Firſt mojety of younger childrens proviſion - 4000 © © 


Bemeins L. 1700 o © 
The intereſt of this remainder will be only L. 85 a- year, which is 
L. 215 ſhort of Mr Beaumont's annuity. Suppoſe now, as before, Mrs 


Montgomery, and the ſmall annuitants, die at ten years end, the fund 
will then ſtand thus: CA 


Remainder as above __—_ 8 - L. 1700 o o 
Sum retained for ſaid annuities - - - $5800 o o 
5 | L. 7500 0 o 
Of which Mr Beaumont will draw for ten years | 
arrear of L. 213 per annum of his annuity, with 
Intereſt, at leaſt - * 2 3 2600 o 0 


Remains L. 4900 o o 


The intereſt of this fam will not pay Mr Beaumont's annuity and 
intereſt thereof, ſo that an arrear will run up; and at his death L. 4000 
of the money will go tothe younger children, and the remainder to pay 
the arrear of his annuity, which, if he ſhall live thirteen or fourteen 
years more, will totally exhauſt the remainder. Even in this view, 
therefore,. nothing would be left for your petitioner. 


In the above views, nothing is ſtated for the perſonal debts; be- 
cauſe it is not known what the amount of them is, or how far Mrs 
Montgomery's perſonal eſtate will be fufficient to pay them. Mr 
Beaumont ſays, the perſonabeſtate is far from being ſufficient to pay 
the perſonal debts ; and that he himſelf would be creditor upon the 
land-eſtate for about L. 3000. If that ſhall be the caſe, the deficiency 
will be much greater than what is above ſtated, 


Mr 


dr 
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Mr Beaumont has faintly affected to diſpute the juſtice of the eſti- 
mate which your petitioner has put upon the eſtate. But your pe- 
titioner does inſiſt, that Mr Beaumont ſhall judicially acknowledge 
the eſtimate to be juſt; and if he diſputes it, let there be a proof al- 
lowed. Indeed your Lordſhips will have occaſion to have a proof 
of the value of the eſtate laid before you in the ranking and fale, 
which is now in dependence. 


Suppoſing the eſtate of Lainſhaw had been, when Mr Montgo- 
mery executed his deed of entail, worth no more than L. 300, and 
had continued to be worth no more; the petitioner begs leave to 


aſk, Whether the annuity now under reduction would not have un- 


queſtionably been ſer aſide, as an infringement upon the prohibitory 
clauſe in that entail, not to alter the order of ſucceſſion, directly nor 
indirectly? Your petitioner humbly maintains, that a liferent- right 
over an eſtate, to take place after the death of the granter, is truly 
a ſpecies of ſucceſſion. Stene, in his notes upon Regiam Majeſtatem, 
I. 2. c. 58, ſpeaking of the courteſy, which is a ſimilar fort of right, 
lays, © Tamen hec forma cujuſdam guaſ: ſacceſſionis per quam 
« uxori vir, pro tempore vitz ſuz ſuccedit per curialitatem.” Your 
petitioner then would plead, that an annuity of L. 300 a-year grant- 
ed in that caſe, would fall under the very words of the prohibition 
of the entail, as being a direct, or at leaſt an indirect alteration of 
the ſucceſſion ; for the annuitant, in virtue of his infeftment, would 
have had juſt the fame right, as if the ſucceſſion had been entailed 
under prohibitions to ſell or contract debts, and the ſeries of heirs 
had been firſt the granter, then the annuitant, and failing the an- 
nuitant, your petitioner. Would any court heſitate a moment to 
find an anuuity thus granted over the whole eſtate, to be in defraud 
of the prohibition in the entail, not to alter the order of ſucceſſion } 
And ſhall the cafe be thought more favourable for the contravener 
of the entail, and the gratuitous annnitant, becauſe the eſtate, in- 
ſtead of being only L. 300 aryear originally, has been, during the 
adminiſtration of that very annuitant, reduced trom a conſiderable 
income to L. zoo clear? This is putting the caſe in a better light 
for Mr Beaumont, than the circumilances here can warrant; be- 
caule in fact, by the great load of debt contracted during his mar- 
riage, there is not only not L. 300 a-year of free rent, but not a 


ſingle ſhilling ; nay, the annual burdens do greatly exceed the 


rents. And by the way, that being the calc, it is ſubmitted to your 
Lordihips, whether or not the obligation in this bond, ſuch as it is, 


has not become imprellable, ſeeing chat it provides an annuity of 
Las 300 
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L. zoo a-year, out of the lands and eſtate f Lainſhaw ; whereas the 
rents of the lands and eſtate of Lainſhaw are much more than ex- 
hauſted by other annual burdens ; and it cannot be ſuppoſed to have 
been Mrs | Montgomery's intention, that her family-eſtate ſhould be 
ſold in order to raiſe a fund for payment of that annuity. Indeed 
your Lordſhips have ſeen, that even although the eſtate were fold 
to-morrow, there would not be a ſufficiency of intereſt to pay this 
annuity, over and above what muſt be yearly paid. 


With great ſubmiſſion, the petitioner does not ſee, why, if this 
annuity were to be ſuſtained, notwithſtanding the prohibition in the 
entail, he does not ſee why Mrs Montgomery might nor have ſettled 
a ſeries of annuities, one after another, to Mr Beaumont, and Mr 
Beaumont's ſon, and ſo on for a Jong train of ſucceſſion ; for he 
does not ſee where the line can be drawn. If the ſucceſſion can 
be altered or turned into another channel for one life ; what is there 
to reſtrain this from being done for a number of lives, one after ano- 
ther? The very ſame argument that has been uſed for Mr Beaumont 
in this caſe, might be uſed then: Mrs Montgomery has not alter- 
e ed the order of ſucceſſion ; ſhe has not even fold the eſtate, ſo as 
% to run away with the property from the heirs of entail ; ſhe has 
« only created a mortgage upon it for a limited time.” Beaum.'s 
Inforin. p. 24+ 


To give a gratuitous bond for a ſum equal to the value of the e- 
ſtate, ſhonld certainly be held a deed done in defraud of the obliga- 
tion impoſed by the entail, For upon ſuch bond the eſtate might be 
adjudged; and indeed ſuch a bond and adjudication might juſtly be 
thought to be within the preciſe words of the prohibition, ſince an 
adjudication upon a gratuitous truſt-bond is an uſual way of ma- 
king up titles to an eſtate, In the preſent caſe, Mr Beaumont, and 
the younger children together, might adjudge the eſtate for their 
proviſions, and, upon paying off the debts, would be entitled to poſ- 
ſeſs it. For if the debts, onerous and gratuitous, exceed the value, 
the heir could never redeem. There is nothing to hinder them to 
do ſo, if their proviſions are ſuſtained ; and if they ſhould do ſo, the 
alteration in the ſucceſſion muſt then be pretty apparent ; for the 
eſtate will be poſſeſſed by Mr Beaumont and the younger children, 
while the eldeſt fon and heir is entirely cut out. 


Your Lordſhips, then, are humbly entreated to conſider if this 
gratuitous bond of annuity in favour of Mr Beaumont be not indeed 


in 
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in defraud of the prohibition in the entail not to alter the order of 
ſucceſſion, directly or indirectly. If a gratuitous deed be executed, 
the conſequence -of which undoubtedly is, to carry off from the heir 
any little value rhat ſtill remains of this eſtate, your petitioner is at a 
loſs to conceive the meaning of an mdire# alteration, if this ſhall not 
be underſtood to fall under that expreflion. It has been ſtated in the 
former part of this paper, that it is in vain for Mr Beaumont to ar- 
gue, that Mrs Montgomery was not reſtrained from exerciſing other 
powers over the eſtate, which would have been every bit as deſtruc- 
tive to the heir as this bond; ſuch as contracting onerous debts to the 
full value of the eſtate, and diffipating the money. For your Lord- 
fhips will not create prohibitions when the nature of the entail has o- 
mitted them; but you will give due force and effect to ſuch prohibi- 
tions as are found in an entail, eſpecially one fo liberal as this. It is 
admitted on all hands, that Mrs Montgomery could not have in di- 
rect terms conveyed this eſtate to Mr Beaumont, though, in the pre- 
ſent circumſtances, that would not have been more deſtructive to the 
intereſt of the heir than the granting of the bond in queſtion. How 
then, with all deference, can the bond be ſuſtained, ſince it is as plain- 
ly adverſe to one of the prohibitory words, as a conveyance of the e- 
ſlate would have been adverſe to another of the prohibitory words? It 
is as plainly an indirect alteration of the ſucceſſion, as the other would 
have been a direct alteration. 


The obſervation of a Great Man in the Upper-houſe, upon occaſion 
of the appeal, the Earl of March againſt Sawers, was quoted, That 
* the balance of trade in lucrative marriages was much in favour of 
« Scotland, and that he did not ſee why an Engliſhman, marrying 
« a woman of fortune in Scotland, ſhould not have fair play.” Your 
petitioner agrees that this obſervation is extremely juſt; and he de- 
fires no more than that there ſhould be fair play in this cauſe. But 
the fair play muſt not be upon one ſide only. The entail of Lainſhaw, 
under which your petitioner aſſerts his right againſt an indirect gra- 
tuitous alienation, is certainly entitled to fair play; and where-ever 
this cauſe ſhall go, your petitioner is not afraid of Engliſh ideas. In 
the law of England, while Enrzails, containing rigid reſtraints upon 
property, are molt ſtrictly interpreted, rational Deviſes, ſuch as the 
preſent, are liberally interpreted in favour of thoſe upon whom a 
ſucceſſion is ſettled, by a limitation not to alter it; and every indi- 
rect contrivance to elude and fruſtrate it, inſtead of receiving the 
countenance of courts of juſtice, is uniformly checked. 
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When the cauſe was laſt before your Lordſhips, it was averred 
on the part of Mr Beaumont, that Mrs Montgomery was offered 
L. 36,000 for this eſtate; but that this offer was conſidered to be 
much below its value, and therefore was rejected ; and it is poſitively 
ſaid in Mr Beaumont's information, That it is well known, both to 
your petitioner and his friends, that he may have when he pleaſes 
« at leaſt L. 10,000 Sterling of reverſion out of this eſtate.” Beaum's 
Inform. p. 14- 


Your Lordſhips have perhaps been impreſſed with a belief that 
this was the fact, and conſequently that your petitioner was only en- 
deavouring to obtain more riches to himſelf, in competition with a mo- 
derate proviſion to his mother's huſband. But your petitioner does, in 
the moſt direct terms, contradict the above allegation. He knows of no 
higher offer that was made for the eſtate than L. 33,000, nor does he 
believe that there was any higher offer. And from the different 
views which he has ſtated in figures to your Lordſhips, he truſts that 
the Court will now be convinced to what a wretched nothing his ſuc- 
ceſſion would be reduced, were this gratuitous bond to be made ef- 
fectual. Had your Lordſhips ſeen this when the cauſe was laſt before 
you, the petitioner is humbly confident that the judgement ſubmitted 
to review would not have been pronounced, It there ſhall now be 
any diſpute, or any dubiety as to the value of the eſtate, your peti- 
tioner has already ſaid, and he begs leave again to repeat it, that he 
is willing to join iſſue, and go to proof upon it. 


| Upon the ſuppoſition that the ſucceſſion is already in ſuch a ſtate of 
ruin as your petitioner maintains, it is humbly thought, that this 
bond of annuity ſhould be totally ſet aſide ; but upon the ſuppoſi- 
tion that the ſucceſſion ſhould appear to be ſomewhat better, it will 
then come to be conſidered by your Lordſhips, whether this bond 
of annuity ſhould not be held to be of a middle nature, neither al- 
together onerous, nor altogether gratuitous, but too high for the 
circumſtances of the eſtate ; for your petitioner has learned, that 
deeds contra rationem are to be underſtood as gratuitous deeds; and 
in ſo far, therefore, as the proviſion in this bond is irrational, it 
ſhould not be allowed to take effect, in prejudice of the prohibition 
in the entail. 


Even in proceſſes for aliment to younger children, though in very 
neceſſitous circumſtances, your Lordſhips have always proceeded 
ſalvo tenemeuto. The caſe of the younger children of the family of 
Gairloch 


19 


Gairloch will be well remembered by your Lordſhips, as it is believed 
to be the lateſt deciſion upon the ſubject of aliment; and as the ſub- 
jet was there treated with very great attention, your Lordſhips, 
in that caſe, were ſo careful againſt encroaching upon an eſtate which 
was ſecured to a ſeries of heirs by an entail, that a very moderate a- 
liment was allowed to the younger children, although the ſtrongeſt 
motives of expediency, and even compaſſion, were urged. 


Your petitioner ſhall afterwards ſay a few words upon the tack 
granted to Mr Beaumont ; but it is proper that your Lordſhips ſhould 
have it in view in conſidering this point; for, if Mr Beaumont has 
above L. 100 a-year of profit upon his tack, which is to laſt for the 
whole of his life, and for five years longer, he will have a very hand- 
ſome proviſion, 


Your Lordſhips ſurely would not think it reaſonable, that Mr 
Beaumont ſhould derive a greater advantage from the eſtate of Lain- 
ſhaw, than what is to accrue to your petitioner, the heir and repre- 
ſentative of the family. We are now pleading upon the ſuppoſition 
that no ſettlement but what is reaſonable can ſtand againſt the prohi- 
bition in the entail; and therefore what has juſt been ſuggeſted, 
is, with ſubmiſſion, well deſerving of your Lordſhips attention. 


And your petitioner can never lay out of his conſideration, the very 
great advantages which accrued to Mr Beaumont during the ſubſiſt- 
ence of his marriage with Mrs Montgomery ; during which, not on- 
ly the rents of the eſtate were conſumed, but part of the eſtate was 
ſold, and the price, being about L. 2500 received; and over and a- 
bove this, large ſums of money, to the amount of L. 19,000 were 
borrowed upon the eſtate; and there is a clauſe which Mrs Montgo- 
mery and Mr Beaumont have thrown into the deed of revocation, in 
theſe words: And that he ſhall not be accountable for the applica- 
tion of the money borrowed during our marriage, for which we 
« gave heritable ſecurity on the eſtate of Lainſhaw, or thereby af- 
« fected in any fort.” This ſurely implies a conſciouſneſs of the pur- 
poſe to which that money was appropriated; and the petitioner calls 
upon him to condeſcend particularly what has become of it; and e- 
ſpecially to explain, in a preciſe and pointed manner, how he applied 
the L. 5000 borrowed about two months before Mrs Montgomery”; 
death, which there is reaſon to believe, was for the moſt part a dona- 
tion to himſelf, This alone is much too high a proviſion, 


The proviſions granted in this caſe to Mr Beaumont and his child- 
ren, notwithſtanding the prohibition in the entail, were with great 
propriety aſſimilated to proviſions to a lecond wile, her ulue, 
notwithſtanding a firſt marriage contract. Ius righu, it is 

mitted, 
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mitted, may be exerciſed by a man; but he muſt exerciſe it in a rea- 
ſonable manner. The doctrine of our law upon this ſubject is very 
diſtinctly ſtated by Erſkine, Inſt. B. 3. tit. 8. 5 42. © He cannot with- 
« out controul make ſach exorbitant ſettlements upon a ſecond mar- 
« rjage, as would too much encroach upon the prior jus crediti, ac- 
« quired by the children of the firſt; he can only provide them ſuit- 
« ably to his circumſtances. If a proviſion be not exorbitant, the 
« heirs of the firſt marriage are liable, as heirs, to fulfil that rational 
« ſettlement, made by the father upon the wife and iſſue of the ſe- 
« cond marriage; but F it exceed the juſt meaſure of his circumſtances, 
« they are, qua creditors to their father, entitled to challenge it as a 
* fraudulent or gratuitous deed. The quantum of ſuch proviſion is 
« therefore entirely arbitrary, and muft be judged of by the extent of the 
*« fathers free eſtate.” FE 1 | 


The expreſs prohibition in the entail of Lainſhaw, it is humbly 
thought, ſhould at leaſt receive as favourable an interpretation as a 
ſettlement of ſucceſhon, in a firſt contract of marriage; and upon 
this principle, let the Court judge of the proviſions under challenge, 
when compared with the free eſtate. | 


As to the tack granted to Mr Beaumont, it proceeds upon the nar- 
rative, that he ſhould have regular payment of his annuity ; and 
therefore it is to be conſidered as an acceſſory of that annuity. And 
it is ſubmitted to your Lordſhips, that if the annuity ſhall be ſet a- 
ſide, the tack mult follow of courſe, according to the maxim, Acreſ 
ſorium ſequitur ſuum principale. 


It is very true, that even in the caſe of the ſtricteſt entails, tacks, 

ſet at no lower rent than what the lands yield at the time, are ſuſtain- 
ed; but then it is neceſſary that ſuch tacks ſhould be acts of ordina- 
ry adminiſtration ; bur if, under cover of a tack, there is truly a gra- 
tuitous alienation of a certain portion of the value of an eſtate, 
your Lordihips will conſider, whether that does not in reality fall un- 
der ſuch a prohibition as this upon which your petitioner pleads. 


At any rate, as this tack is worth at leaſt L. 100 a-year to Mr Beau- 
mont, your Lordſhips, if you do not ſet it aſide, will impure it as a 
proviſion to him. | ; 


And here the petitioner would beg leave to obſerve, that he hum- 
bly apprehends there is an omiſſion in the interlocutor, as it in ge- 
neral repelt the reaſons of reduction; which Mr Beaumont may urge 

does 
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does imply, that both the bond of annuity and the tack are ſu- 
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This ſurely was not the meaning of the Court, as it appears from 
the very narrative of the tack itſelf, that it was only a collateral ſe- 
curity for payment of the annuity, and by no means an additional 
donation to Mr Beaumont. { 5 | 11 


And to put the matter beyond queſtion, it has been, both before 
the Lord Ordinary and your Lordſhips, judicially admitted by Mr 
Beaumont, that the tack was of the import which has now been 
ſtate. 0 


Thus, in his information, page 12th, it is ſaid, The annuity 
« and the tack fall tobe jointly conſidered ; becauſe the defender did, 
« in his pleadings and memorial before the Lord Ordinary, judici- 
« ally admit, that the tack was meant only in further ſecurity of the 
„ annuity.” And on page 3oth, it is ſaid, It has again and again been 
*« explained, that the defender does not inſiſt both upon the tack and the 
« annuity.” And a little farther down, it is ſaid, The tack and the 
« annuity were partes ejuſdem negotii; for it appears from the very nar- 
« rative of the tack, that it was granted in order to ſecure to Mr 
« Beaumont regular payment of his annuity ; and therefore Mr Beau- 
« mont only inſiſts upon it, in ſo far as it may be neceſſary in ſup- 
port of his claim to a proviſion of L. 300 a-year out of the eſtate 
„ of Lainſhaw.” 


In order, therefore, to avoid all ambiguity, which may give room 
for after-diſputes, it is hoped that your Lordſhips will take care to 
ſpecify in your interlocutor, that in all events the bond of annuity, 
and the tack, cannot both ſubſiſt. | 


As to the proviſions to John and Elizabeth Beaumonts, your pe- 
'titioner does not think it neceſſary to ſay much, becauſe the ar- 
guments which he has urged againſt the annuity do apply, in whole 
or in part, to theſe proviſions, though he muſt confels, that reaſon- 
able proviſions to children are to be viewed in a light ſomewhat more 
favourable. 


The obligation upon a mother to provide for her children, is un- 


derſtood by all our lawyers to be only a ſubſidiary obligation, which 
is to take place when their father, who is primarily liable, is unable to 


provide for them, | 
__ Neu- 
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Now, in the preſent caſe, Mr Beaumont has nat ſaid that he is un- 
able to provide for his children. It may be true, that he is not in 
condition to give them ſo large a ſum as L. 3000 Sterling; yet he 
may give them what is fully adequate to their ſituation in-life. His 
connection with Mrs Montgomery is now diſſolved i and except in ſo 
far as he has been enriched, and which is fo far an argument againſt 
theſe proviſiens, he is juſt in his original ſtate ; and his chi 
muſt take his rank in life, and not that of their mother, 


And even ſuppoſing Mr Beaumont to be unable to give proviſions 
to his children, ſo that the claim ſhould devolve upon their mother's 
eſtate, your Lordſhips ſurely will not think them juſtly entitled to 
proviſions ſo very high as L. 1500 each. The younger children of 
Capt. Cunninghame have only L. tooo each from the eſtate of Lain- 
ſhaw, and L. 300 each out of their father's entailed eſtate; whereas 
Mr Beaumont's children would have L. 1560 cach from their mo- 
ther alone, independent of what they may receive from their father, 
the perſon properly baund to provide for them, © h 


The miſerable ſituation of the eſtate of Lainſhaw will here again 
be taken under your Lordſhips view; and if your Lordſhips (hall be 
of opinion that proviſions to Mr Beaumont's children ſhould be 
ſuſtained as onerous debts, it is humbly hoped that your Lorddhüps 
will exerciſe your equitable powers, in reſtricting ahem to ſuch fams 
as ſhall be thought ſuitable to the circumſtances of the cafe. | 


Your Lordſhips will excuſe the anxiety of the petitioner in this 
cauſe. For the truth is, that his all, little as it is, that remains as 
repreſentative of the family of Lainſhaw, is at ſtake. The defen- 
der, in order to palliate the rapacity with which the eſtate of Lain- 
ſhaw has been torn in pieces, has all along ſtrenuouſly inſiſted upon 
your petitioner's ſeparate eſtate, inherited from his father. That eſtate 
cannot enter into the | conſideration of the Court, in giving judge- 
ment upon the ſettlement of another family, according to the prin- 
ciple adopted in part by your Lordſhips, and in its full, extent, by the 
Houſe of Lords, in the caſe of Miſs Bruce of Arnot againſt Mr Bruce 
of Kinroſs. The heir of entail of the eſtate of 'Lainſhaw is entitled 
to have the clauſe of prohibition interpreted equally in his favour, 
whether his ſituation in another character be advantageous or not. 
But it is exceedingly ungracious, in this caſe, to hold aut to your 
Lordſhips, and groſsly exaggerate a ſeparate eſtate ; when the fact is, 

that 
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that your petitioner has no ſeparate eſtate, but L. 600 a- year, which 
he holds under a moſt ſtrict entail, and which is at this moment 
burdened with three years rent to younger children, and a conſi- 
derable debt left by his father, the entailer-; fo that your Lordlhips 
will judge what would be his ſituation, if his creditors were not 
pleaſed to treat him with a generous indulgence. How long their 
own exigencies may allow of this indulgence, no-body can tell; and 
ſhould the rents of his paternal eſtate be attached, he would find the 
judgement of your Lordſhips, which, in its conſequences, cuts him 
off trom any aid whatever from the eſtate of Lainſhaw, would be, not 
merely a diminution of his income, but a forfeiture ſo ſevere, that 
although ſome of your Lordſhips gave it its proper name, he forbears 


to exprels it. 


May it therefore pleaſe your Lordſhips, to alter your interlocutor; 
and, 1mo, To reduce the bond of annuity granted to Mr Beaumont, 
as being a gratuitous deed, contrary to the prohibitory clauſe in the 
entail of Lainſhaw ; ox to ſuperſede adviſing this queſtion, until the 
value of the eſtate, and the amount of the burdens upon it, be aſcer- 
rained beyond diſpute, and then either to reduce the bond in totum, or 
ſuſtain it to ſuch an extent only, as your Lordſhips ſhall be 7 opinion 
the eſtate can afford : 2do, To reduce the tack granted to Mr Beau- 
mont, as being alſo a gratuitous donation ; OR at leaſt, in reſpedt that, 
from the tenor thereof, it appears, and Mr Beaumont has judicially 
admitted, that it was meant only in further ſecurity of the aunuity, to 
declare that they cannot both ſubſiſt: And, ztio, To reduce the proviſions 
granted to John and Elizabeth Beaumonts, OR reſtri& them to ſuch 
ſums, as your Lordſhips ſhall think reaſonable in the cireumflauces 
of the caſe. 


According to juſtice, &c. 
JAMES BOSWELL. 
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